#-500 3/13/79

Memorandum 79-11

Subject: Study H-500 - Quiet Title Actions (Staff draft of tentative
recommendation)

The Commission was authorized in 1978 to study whether the law
relating to quiet title actions should be revised. The impetus for this
authority was a suggestion received from a number of attorneys that the
existing quiet title statute is seriously defective in failing to pro-
vide for an in rem quiet title decree. The Commission's 1977 Annual
Report states:

Code of Civil Procedure Section 738 provides for an action to
quiet title to property that is in personam in nature-—the judgment
in the action does not have in rem effect. In rem effect can only
be achieved through the device of quiet title relief in an adverse
possession action, which permits naming and serving deceased and
unknown claimants. This cumbersome and inconvenient arrangement
has been critized. Recent legislation in other property litigation
fields such as partition and eminent domain has enabled judgments
in those fields to have an in rem effect., A study should be made
to determine whether in rem effect in quiet title actions, and
other changes in the law relating to quiet title, are desirable.
[14 Cal. L. Revision GComm'n Reports 22 (1977) (footnotes omitted}.]
The staff has prepared a draft of a tentative recommendation to

provide an in rem quiet title decree. The draft is drawn partly from
the existing quiet title statutes and partly from other Califormnia
statutes providing an in rem decree (particularly those drafted by the
Comuission——eminent domain and partition).

Dne of the California statutes providing an in rem decree is Code
of Civil Procedure Sections 749 and 749.1, which provides an in rem
quiet title decree based upon adverse possession for 10- and 20-year
periods, notwithstanding the fact that the basic adverse possession
period is five years, and a gquasi-in-rem quiet title decree 1is avail-
able on that basis. There appears to be no sound reason for this dis~-

crepancy. See excerpt from Willemsen, Improving California's Quiet

Title Laws, 21 Hastings L.J. 835, 838-44 (1970}, attached as Exhibit 1

{pink). The staff draft eliminates the 10~ and 20-year perlods, thus
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enabling an in rem quiet title decree based on adverse possession if the
statutory five-year period is satisfied.

If the Commission approves the staff draft, we will distribute it
for comment to the title insurers and other persons interested in real

property law.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



Memorandum 79-11 Study H-500
EXHIBIT 1

In Rem Action Based Upon Five Years Adverse
Possession and Payment of Taxes

The statutes creating the in rem quiet title actions—sections 749
and 749.1 of the Code of Civil Procedure—iequire, respectively, 20
years adverse possession with five years of tax payments, or 10 years
of tax payments. California Civil Code section 1007, however, states
that “[o]ccupancy for the period prescribed by the Code of Civil Pro-
cedure as sufficient to bar any action for the recovery of the property
confers a title thereto, denominated a title by prescription, which is suf-
ficient against all . . . .” The “period prescribed by the Code of Civil
Procedure” is plainly not the 10 or 20 year occupations of the in rem
statutes, which were not in existence when section 1007 was enacted,?
but the five year statote of limitations on an action of ejectment con-
tained in Code of Civil Procedure section 318.'* And in contrast to the
in rem quiet title sections, but in harmony with sections 318 and 1007,
the in perscnam action to qguiet title'™ requires only five years adverse
possession with payment of taxes.'*

The result of the inconsistencies outlined above is that an adverse
possessor, after completing five years possession with payment of taxes,
enters a state of limbo. Although Civil Code section 1007, if it means
what it plainly says, gives the adverse possessor good title, the adverse
possessor does not have record title, and until he completes five to fif-
teen more years of possession, he cannot bring an in rem action to ac-
quire record title. If his problem is some specific adverse claim asserted
by a known claimant, an action and decree in personam may satisfy
the title insurance company or whomever the plaintiff needs to satisfy.

11. CarL. Crv. Cope § 1007 dates from 1872, CaL. Cope Civ. Proc, § 74%
was enacted in 1901, Cal. Stats. 1901, ch. 183, § 1, at 579. Section 749.1 was added
in 1949, Cal. Siats. 1349, ch, 1025, § 1, at 1886,

12. Bashore v. Mocney, 4 Cal. App. 276, 281, 87 P. 553, 555-56 (1906); sce
note & supra.

13, Cavr. Cope Civ. Proc, § 738, -

14. Mings v. Compton City School Dist., 129 Cal. App. 413, 418, 18 P.2d 967,
969 (1%33).
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In such a case, the plaintiff merely foregoes the bonus of extra protec-
ticn against claims by unknown claimants. If, however, the cloud on
the title is one in which unknown claimants may have an interest, then
the adverse passessor is locked into the property. For at least five years
he cannot sell or develop the land, and is likely to have difficulty bor-
rowing against it.

This problem may confront the new owner who has acquired pos-
session by gift, inheritance, or intrafamily conveyance—or title without
title insurance. To obtain an in rem quiet title decree after he has held
possession and paid taxes for five years, he must still prove the adverse
possession and tax payments of his predecessors. Proof of possession
is a matter of availability of witnesses and, for land not completely
utilized, of proving compliance with Code of Civil Procedure sections
323 and 325."® Proof of tax payments may be even more difficult.
Although the county records will show that taxes were assessed, to
whom assessed, and the fact of payment, they may not show who actu-
ally paid the taxes. Furthermore, there appears in the cases no pre-
sumption or inference that payment of taxes was by the person to whom
the tax was assessed. To the contrary, the cases state categorically
that adverse possession cannot be proved by inference, but that each
essential element must be proved by convincing evidence.’® If plain-
tif’s predecessor saved his tax receipts and they are available to the
plaintiff, there is adequate proof; if not, it may be impossible to find
anyone with personal knowledge of the facts. A sympathetic judge,

15. CatL. Cope Civ. Proc. § 323 provides; “For the purpose of constituting
an adverse possession by any person claiming a title founded upon a written instrument,
or a judgment or decree, land is deemed to have been possessed and occupied in
the following cases:

“1. Where it has been usually cultivated or improved;

“2. Where it has been protected by a substantial inclosure;

“3. Where, although not inclosed, it has been used for the supply of fuel, or of
fencing timber for the purposes of tusbandry, or for pasturage, or for the ordinary
use of the occupant;

“4, Where a known farm or single Tot has been partly improved, the portion of such
farm or lot that may have been left not cleared, or not inclosed according to the
usual course and custom of the adjoining country, shall be deemed to have beea
occupied for the same length of time as the part improved and cultivated.”

CAL. Cong Civ. Proc. 8 325 provides, in part: “For the purpose of constituting an
adverse possession by a person claiming title, not founded upon a written instrument,
judgment, or decree, land is deemed to have been possessed and occupied in the
following cases only:

“Firsi—Where it has been protected by a substantial inclosure.

“Second—Where it has been usually cultivated or improved.”

16. Weller v. Chavarria, 233 Cal. App. 2d 234, 242, 43 Cal. Rptr. 364, 370
{1965); ¢f. Hart v, All Persons, 26 Cal. App. 664, 673, 148 P, 236, 240-41 (1915},
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a well-coached witness, and carefully framed leading questions may
solve the problem. Otherwise, the plaintiff may have to wait another
five years before selling, developing, or encumbering the land.”

The obvious solution to this problem is legislation permitting an
in rem quiet title action after five years adverse possession and tax pay-
ments. Yet when a solution is this obvious, a second look is in order
to see what reasons might justify the asymmetry of the statutes. Hos-
tility toward adverse possessors and solicitude for true owners may ex-
plain the matter.” This emotional response, however, overlooks the
logic of the situation. With a few exceptions, which will be discussed
shortly, five years adverse possession will as effectively bar the previous
owner as would 10 or 20 years. Under the present law, the “true
owner,” after his land has been adversely possessed for five years, is
left with a paper title he can neither sell nor enforce in possession.
What he can do, and all he can do, is compel the possessor to pay him
a fraction of the land value for the privilege of selling or developing the
land five years earlier. My sympathies in this situation are with the
possessor; surely the statutory purpose was not to permit or encourage
such nuisance-value consolitums.®

It has also been suggested that 10 or 20 years possession is more
likely to give the true owner notice than five years possession.* But
if the owner does not discover the possession within five years, assuming
the possesston was open and notorious, discovery later will do him

17. 1t does not szem at all likely that the appellate courts will reduce the strict
requirgment of proof in gquiet title actions. A problem of this character reaches
appellate courts only in & context of contested htigation, probably involving a conflict
of evidence whether tax payments were made by the adverse possessor or by the
claimant. In rejecting inferential proof in this type of contested action, the courts
reacted naturally and, ¥ think, correctiy, to the case at hand.

18. L. Smaes & C. TayLor, IMPROVEMENT OF CONVEYANCING BY LEGISLATION
365 (1960), explains the California statutes as follows: “[Tlhe S-year ordinary
period is regarded as too short to permit it to serve as the basis of a conclusive title
determination progedure in which service by publication is permitted. A more ortho-
dox limitations period is reguired, The provisions are typical of a good many existing
in various jurisdictions in which the equivalent of ‘substantive limitations' is incorpo-
rated directly into the provisions made for quieting or determining titles. In other
words, Hmitations or limitation-like provisions are placed dircctly in the context in
which they usoally berome important—in a suit to establish, untangle, or promote
the marketability of titles.” This argument might justify a longer limitation period
were it not for the fact that adverse possession is used primarily as a methed of clearing
meritorious titles, not as a method of stealing land. Tt does not justify a statutory
inconsistency the effect of which is to render legally sound titles temporarily unmarket-
able. B

19. See Ballanline, supre note 8, at 140,

20. 38 8. Car. L. REv, 608, 611 (1965).
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litle good; his right to recover possession is barred by the five year
limitation of scction 318, If we simply want the owner to know he has
Jost his land, service of the quiet title summons is much quicker than
continued unobserved possession.

When a claim is not yet barred by the five year limitation period,
an in rem action against the claimant involves a risk, in view of the lib-
eral notice and publication requirements, that the claimant may be un-
justly deprived of his interest. Can the present statutory inconsistency
be justified by those exceptional cases in which five years adverse pos-
session, with payment of taxes, do not bar the owner’s claim? An ex-
amination of such cases shows that the statutes are not written with a
view toward protecting exceptional claimants. A claimant under a dis-
ability-—infancy, imprisonment or the like, as specified in Code of Civil
Procedure section 328*'—may bring an action of ejectment to recover
possession long after the five year period has run. Section 328 spe-
cifies a maximum period of disability of 20 years, and since the claimant
would then have five years in which to bring suit, 25 years adverse
possession is needed to bar such claims.** If protection of disabled
claimants is the statutory goal, however, the 20 year period of Code of
Civil Procedure section 749 is five years too short. Likewise, the 10
and 10 alternative of Code of Civil Procedure section 749.1 makes no

21. Car. Cope Civ. Proc. § 328 provides: “If a person entitled to commence
an action for the recovery of real property, or for the recovery of the possession
thereof, or to make any entry or defense founded on the title to rezl property, or to
rents or services out of the same, is, at the time such title first descends or accrues,
either:

*“1. Under the age of majority;

“2. Insane;

“3. Imprisoned on a criminal charge, or in execution upon conviction of a criminal
offense, for a term less than life;

“The time, not exceeding twenty years, during which such disability continues is
not deemed any portion of the time in this chapter limited for the commencement of
such action, or the making of such entry or defense, but such action may be com-
menced, or entry or defense made, within the period of five years after such dis-
ebility shall cease, or after the death of the person entitled, who shall die under such
disability; but such action shall not be commenced, or entty or defense made, after
that period.”

In addition to the disabilities specified in section 328, statutes of lirnitations are
tolled during active military service, or by fraudulent concealment of the cause of ac-
tion. See M. QGDEN, CALIFORNIA REAL ProPERTY Law 839 (1936) {hereinafter cited
as OGDEN].

22, Under rare circumstances more than 25 years could be required. Periods
during which an action is stayed by injunction, or the claimant is on active military
service, are not counted toward the 20 year maximum disability peried. Car. CobDg
Crv. Proc. 85 354, 356. If the claimant died before the statute ran, his representative
woild have six months after death in which to bring the action. [d. § 353
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sense at all; five additional yearly tax payments have no effect on the
period of disability under section 328.

Another claimant whose claim may survive five years adverse pos-
session is the holder of a future interest. If, for example, a fee is divided
between a life tenant and remainderman, the statute of limitations will
not begin to run against the remainderman until the life tenant dies.*®
The requirements of sections 749 and 749.1, however, bear no relation
to the protection of persons holding future interests. A rational quiet
title statute cannot serve this end; the possessor cannot be denied a quiet
title for the lifetime of all who might assert claims, plus 21 years. And,
depending in part on the constitutionality and interpretation of Civil
Code section 715.8, there may exist claims to future interests that could
not be barred by adverse possession for hundreds of years.*

It is possible that a claimant could avoid the five year limitation
by casting his action in a form other than that provided in section 318,
which is drawn in terms of a statute of limitations on the common law
action of ejectment. At one time, in the case of Brusie v. Gates,™ the
California Supreme Court stated that actions to guiet title were not sub-
ject to the limitations of section 318. The reasons given by the court,
in my opinion, derive from the court’s implicit assumption that quiet
title actions are equitable in character,”® and thus immune from statutes
of limitations. Fortunately, subsequent court decisions have ignored
the Brusie dictum, and have established that a dispossessed owner can-
not quiet title after five years adverse possession is proved against him.*

Most other alternative forms of action have limitations of less than
five years.”® An action for fraud, however, can be brought within
three years from discovery.® Section 338(4) of the Code of Civil
Procedure speaks of actions “for relief on the ground of fraud™ without
specifying the nature of the rclief; section 318 speaks of the remedy of
recovery of real property without discussing the right to this remedy.
On linguistic analysis, both should apply to an action to rescind a frand-
ulent transfer of real property. The courts, however, assumed that a

23, Pryor v. Winter, 147 Cal, 554, 82 P. 202 (1905).

24, See text accompanying notes 101-06 infra.

25. 80 Cal. 462, 465, 22 P, 284, 285 (1889) (dictum}.

26. A guiet title action is equitable where there is no prayer for possession.
Thomson v. Thomson, 7 Cal. 2d 671, 681, 62 P.2d 358, 362 (1936); Title & Doc.
Restoration Co. v. Kerripan, 130 Cal. 289, 309, 88 P. 356, 339 (1207); Dills v,
Delira Corp., 145 Cal. App. 2d 124, 130, 302 P.2d 397, 401 (1956).

27. Haney v, Kinevan, 73 Cal. App. 2d 343, 166 P.2d 361 (1%46); see South
Tule Inderendent Ditch Co, v, King, 144 Cal. 450, 455, 77 P. 1032, 1034 (1904}.

28. Sec CaL. Cooe CIv. Proc. §§% 335-4934.

29. 14, § 338(4).
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choice between the two was necessary and, after a confusing array of
decisions, chose section 338(4). In Leeper v. Beltrami,®® this choice
barred a claimant who had brought his action within the five year pe-
riod of section 318, but had failed to give prompt notice of rescission.
The implication of Leeper, however, is that a defrauded claimant who
discovered the fraud more than five years later could still, with prompt
notice of rescission, successfully bring an action to recover possession.
Leeper thus creates a third class of claimants whose claims may survive
five years adverse possession; however, the present quiet title require-
ments find little more justification as a basis for protecting defrauded
vendors. Neither five, ten, nor twenty years adverse possession will
give secure title against a claimant fraudulently dispossessed but still
unaware of his cause of action. The more years that pass, the less the
likelihood that such undiscovered claims will be asserted; but, in all
probability, five years would be sufficient for the majority of these
claims. Again, the 10 year alternative of section 749.1, conditioned
upon five years additional tax payments, has no relevance to the protec-
tion of this class of claimant.

This review of the various claims—those of persons under disabil-
ity, holders of future interests, and defrauded vendors—that may sur-
vive five years adverse possession reveals no justification for the 10 or
20 vear periods imposed by sections 749.1 and 749, respectively. Nei-
ther 10 nor 20 years is sufficient to bar with certainty any of these three
types of claims, while conditioning the 10 year period upon five addi-
tional tax payments makes no sense with respect to any of these claims.
Moreover, the procedural requirements of quiet title actions afford con-
siderable protection to such claims. Claimants of record cannot be
sued and served as “unknown persons,” but must be named and served
specifically—this is the clear implication of the statutes® and is prob-
ably a constitutional requirement as well.®® Thus, the danger that the
liberal motice requirements of an in rem action will lead to judgments
foreclosing still viable interests is obviated where the interest, and its
present owners, appear of record.®® :

I think it is fair to conclude that the claims protected by the 10

30. 53 Cal. 2d 195, 347 P.2d 12, 1 Cal. Rptr. 12 (1959).

3. Sce text accompanying note 62 infra.

32. Sze text accompanying note 63 infra.

33, If the interest does not appear of record, it can be destroyed by sale to a
bona fide purchaser. See Car. Civ. CobeE § 1214. This, however, is not the case
where the interest is recorded but the owner of record is not the present owner.
Unrecorded interests, of course, do not generally cloud titles, but recorded interests
whose present owners are unknown are a common problem.
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and 20 year requirements are trivial in number, that the protection
afforded is arbitrary and haphazard, and that the quiet title statutes can
be brought into alignment with the five year limitations of Civil Proce-
dure sections 318 and 325 without noticeable harm,
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STAFF DRAFT

TENTATIVE RECOMMENDATION

- relating to
QUIET TITLE ACTIONS

The California quiet title provisionsl are descendants of the
ancient procedures of chancery--the bill to remove a cloud on title, the
bill of peace, and the bill quia timet--to determine conflicting claims
to real property.2 These equitable writs operated in personam to
resolve disputes between individuals, and not to clear title to land as
against the whole world.3 As a consequence of this heritage, the basic
California quiet title statute provides for a quasi-in-rem determination
of title as between particular parties; it does not permit a general
decree having in rem effect and binding all persons.ﬂ

There are a number of special Californmia statutes that enable a
person to obtain an in rem quiet title decree. If the person has ac-
quired tax-deeded property or property through a public improvement
assessment foreclosure, an in rem decree is availahle.5 If the person
seeks to partition property or claims title by adverse possession, an in

rem decree is available.6 If public land records are destroyed or

1. Code Civ. Proc. §§ 738, 739.

2. Finnegan, Problems and Procedures in Quiet Title Actions, 26 Neb.
L. Rev. 485, 486-88 (9147).

3. Comment, Enhancing the Marketability of Land: The Suit to Quiet
Title, 68 Yale L.J. 1245, 1266-67 (1959).

4. Comment, The Case for an In Rem Quiet Title Decree, 38 So. Cal. L.
Rev. 608, 609-10 (1963).

5. Rev., & Tax. Code §§ 3950-3972 (tax~deeded property); Code Civ.
Proc. §§ 801.1-801.15 (titles affected by public improvement as-
sessments). See also Rev., & Tax. Code §§ 3591-3617 (acticn by
state to quiet title to tax—deeded property).

6. Code Civ. Proc. §§ 749-749.1 (adverse possession), 872.010-874.240
(partition).
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boundaries are disturbed by an earthquake or if property is taken by
eminent domain, an in rem decree is available.? But, for the ordinary
property owner who acquired title by deed and who seeks to establish or
clear the title, there is no general in rem quiet title relief.8

There is a demonstrated need for a general quiet title statute that
permits an in rem decree binding all persons to ensure full marketabil-
ity of land.g Public records are inadequate to locate all potential
adverse claimants. Some interests may be unrecorded; other interests
may be difficult to find in the records. Even if recorded and located,
documents may offer little aid in discovering the identity or lecation
of persons whose interests the document purports to create or protect.
The existing quasi-in-rem decree based om a determination of title as
between particular parties is insufficient to cure unmarketable titles
and establish functional marketability. The California statute should
be amended to provide for a general in rem quiet title decree.

There are models for an in rem quiet title action in the special
statutes already enacted in California that provide an in rem decree
while protecting the interests of unknown persons.10 The major features

of a general in rem quiet title statute are outlined below.

7.  Code Civ. Proc. §§ 751.01-751.28 (Destroyed Land Records Relief
Act), 751.50-751.65 (Cullen Earthquake Act), 1230.010-1273.030
(Eminent Domain Law).

8. Partition proceedings are sometimes used to obtain a decree consti-
tuting essentially a judgment in rem quieting title against all
persons, but this procedure is unsatisfactory since some title
insurers will not insure title on this basis. See 2 A. Bowman,
Ogden's Revision California Real Property Law § 27.57, at 1357
(1975). '

9. See, e.g., Willemsen, Improving California's Quiet Title Laws, 21
Hastings L.J. 835 (1970}; Comment, The Case for an In Rem Quiet
Title Decree, 38 So. Cal. L. Rev. 608 (1965); Comment, Enhancing
the Marketability of Land: The Suit to Quiet Title, 68 Yale L.J.
1245 (1959).

10. The first of the special statutes, the McEnerney Act (1906 Cal.
Stats. Fx. Sess. Ch. 59, p.78), enacted in the wake of the 1906 San
Francisco earthquake, set the basic statutory scheme, The consti-
tutionality of the act was upheld in Title and Document Restoxation
Co. v. Kerrigan, 150 Cal. 289, 88 P. 356 (1906},

-2-



The general statute should permit the holder of any interest in
property to quiet title as against any or all adverse clalmants, as of
any time prior to the lawsuit. The plaintiff should name as defendants
all persons unknown claiming any adverse interest, as well as known
claimants and persons having interests of record. 1In case a known
claimant or person having an interest of record is dead, the heirs and
devisees should be named as defendants. To ensure the greatest likeli-
hood of notice to unknown persons and to heirs and devisees, the plain-
tiff should use reasonable diligence to identify, locate, and serve them
before the court authorizes service by publication. Where publication
is authorized, recording a lis pendens and posting the property should
also be required. The court should be authorized to appoint a guardian
ad litem where appropriate to safeguard the interests of unknown defend-
ants, The judgment should not be entered by default, but the plaintiff
should be required to prove title. Once these requirements are satis-—
fied, the judgment quieting title should be given in rem effect and
ghould be binding on all persons made parties to the action. The
limitations period for a direct or collateral attack on the judgment
should be relatively short, and the rights of bona fide purchasers and
encumbrancers under the judgment quieting title should be protected.

In addition to these features bf a general in rem quiet title
gstatute, a particular problem of the adverse possession quiet title
provisions should be addressed. A persom claiming title by adverse
possession who satisfies the basic statutory adverse possession require-
ments may maintain an action under existing California statutes for a
quasi-in-rem decree of t:i.tle..11 In addition, the Califormia statutes
offer an in rem decree to a person who has adversely possessed for an
additional five to 15 years.12 The consequence of this scheme is that,
while an adverse possessor can obtain good title after five years, the

title is not fully marketable until the lapse of an additional five to

11. Code Civ. Proc. §§ 318-328 (adverse possession), 738 {(quiet title);
Mings v. Compton City School Dist., 129 Cal. App. 413, 418, 18 P.2d
957, 969 (1933).

12. Code Civ. Proc. §§ 749, 749.1.
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15 years. There is no apparent reason for this discrepancy.l3 An Iin
ren decree should be authorized without a further period of delay if the
basic substantive requirements for title by adverse possession are

satisfied.

100/937
The Commission's recommendations would be effectuated by enactment
of the following measure:

An act to amend Sections 1006 and 293la of the Civil Code, to amend

the heading of Chapter 3 (commencing with Section 738) of, to renumber

Chapter 4A (commencing with Section 801.1) of, to add Chapter 4 (com-

mencing with Section 760.010) to, and to add Chapter 4.5 (commencing

with Section 770.010) to, Title 10 of Part 2 of, and to repeal Sections
738, 738.5, 739, 748.5, 74%, 749.1, 750, 751, 751.1, 751.3, and 75la of,

the Code of Civil Procedure, relating to actions to quilet title.

The people of the Stata of California do enart as follows:

100/943
QUIET TITLE

Code of Civil Procedure §§ 760.010-764.070 (added)
SEC. . Chapter 4 (commencing with Section 760.010) is added to

Title 10 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4. QUIET TITLE

Article 1. General Provisions

§ 760.010. Definitions )
760.010. As used in this title:

(a) "Claim" includes a legal or equitable right, title, estate,
lien, or interest in property or cloud upon title.
(b) "Property" includes real property, and to the extent appli-

cable, personal property.

13. Willemsen, Improving California's Quiet Title Laws, 21 Hastings




§ 760.020

Comment. Subdivision {(a} of Section 760.010 makes clear that the
term "claim" as used in this chapter is intended in the broadest possi-
ble sense. The definition of "property” in subdivision (b) reflects the
fact that title to personal as well as real property may be determined
under this chapter. See Sectiomn 760,020,

69/418
§ 760,020. Scope of chapter
760,020. An action may be brought under this chapter to establish

title to and determine adverse claims to real or persomal property or

any interest therein.

Comment. Section 760.020 supersedes the first portions of former
Sections 738, 749, and 749.1. This chapter does not limit the interests
that may be determined or the persons against whom they may be quieted;
it is intended to provide the broadest possible forum for clearing title
to the fee or any other interest in property.

The ability to quiet title as to both real and personal property
may be uvseful in cases involving land and fixtures, as well as in cases
involving personal property alone.

101/165
§ 760.030. Remedy cumulative

760,030. The remedy provided in this chapter is cumulative and not
exclusive of any other remedy, form or right of action, or proceeding

provided by law for establishing or quieting title to property.

Comment. Section 760.030 continues the substance of the third
paragraph of former Section 751 and the first porticn of the third
paragraph of former Section 751.1. Other proceedings that may be avail-
able to clear title to property include actions concerning real property
titles affected by public improvement assessments {Sections 801.1-

801.15), actions under the Destroyed Land Records Relief Act and Cullen
Earthquake Act (Sectioms 751.01-751.28 and 751.50-751.65), partition
actions (Sections 872.010-874,240), actions to quiet title to tax-deeded
property {(Revenue & Taxation Code Sections 3591-3617 and 3950-3972),
actions to remove a cloud on title (Civil Code Section 3412), and de-
claratory relief actions (Code of Civil Procedure Section 1060).

697417
§ 760.040, Jurisdiction of court

760.040. (a) The superior court has jurisdiction of actions under
this chapter.
-



§ 760.050

(b) The court has complete jurisdiction over the parties to the
action and the property described in the complaint, and is deemed to
have obtained possession and control of the property for the purposes of
the action with complete jurisdiction to render the judgment provided in
this chapter.

Comment. Subdivision (a) of Section 760.040 is an exception to the
rule of Section 86 conferring limited jurisdiction on municipal and
justice courts to determine title to personal property. It is consist-
ent with the general rule that determinations involving title to prop~—
erty are within the jurisdiction of the superior court. See, e.g.,

Sections 872.110 (partition), 1250.010 (Eminent Domain Law).
Subdivision (b) is comparable to Sections 751.11 (Destroyed Land

Records Relief Law) and 751.55 (Cullen Earthquake Act).

1017144
§ 760.050. Venue

760.050. Subject to the power of the court to transfer actions,
the proper county for the trial of actions under this chapter is:

(a) Where the subject of the action is real property or real and
personal property, the county in which the real property, or some part
thereof, is located.

(b) Where the subject of the action is personal property, the
county in which the personal property is principally located at the
commencement of the action or in which the defendants, or any of them,
reside at the commencement of the action.

Comment. Section 760.050 is consistent with the general venue

provisions of Sectiom 392; it is comparable to Section 872.110 {(venue in
partition). See Section 872.110 and Comment thereto.

100/945
§ 760.060, Rules of practice

760.060. The statutes and rules governing practice in civil ac-~
tions generally apply to actions under this chapter except where they

are inconsistent with the provisions of this chapter.

Comment. Section 760.060 is comparable to Sections 751.17 (De-
stroyed Land Records Relief Law) and 872.030 (partition).
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0437182

Article 2, Commencement of Action

§ 761.010. Commencement of action

761.010. (a) An action under this chapter is commenced by filing
a complaint with the court.

(b) Immediately upon commencement of the action, the plaintiff
shall file a notice of the pendency of the action in the office of the
county recorder of each county in which any real property described in
the complaint is located.

Comment. Subdivision (a) of Section 761.010 is comparable to
Saction 1250.110 (Fminent Domain Law).

Subdivision (b) supersedes the fifth paragraph of former Sections
749 and 749.1, which provided a 10-day period within which to file. The
contents of the lis pendens are prescribed in Section 409. Failure to
file the lis pendens may result in subsequent bona fide purchasers and
encumbrancers of record at the time the judgment is recorded not being

bound by the quiet title judgment. See Section 764.040 (persons not
bound by judgment).

0457221
§ 761,020, Complaint
761,020, The complaint shall be verified and shall include:
{a) A description of the property that is the subject of the

action. In the case of tangible personal property, the description shall
include its usual location. In the case of real property, the descrip-
tion shall include both its legal description and its street address or
comnon designation, if any.

(b) The title of the plaintiff as to which a determination under
this chapter is sought and the basis of the title. If the title is
based upon adverse possession, the complaint shall allege the specific
facts constituting the adverse possession.

(c) The adverse claims to the title of the plaintiff. If the
plaintiff seeks a determination as against all adverse claims, known and
unknown, the complaint shall sc state.

{d) The date as of which the determination is sought.
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{e) A prayer for the determination of the title of the plaintiff

and the adverse claims.

Comment. Section 761.020 continues the substance of the second
sentence of the first paragraph and supersedes a portion of the fourth
paragraph of former Sections 749 and 749.1, which required a verified
complaint and a statement of facts upon which the plaintiff's title is
based.

Under subdivisicon (a), the description of the property must be
gufficiently precise to emable the defendants to identify the property.
Nothing in this subdivision precludes the joinder of several properties
or of real and personal property in one actionm, where appropriate,.

Subdivision (b) does not require that the plaintiff claim a fee or
other freehold interest in the property; any interest is sufficient.
This is consistent with former Section 738 and the cases thereunder.
See, e.g., 3 B. Witkin, California Procedure, Pleading § 522, at 2173
(2d ed. 1971). TFor provisions relating to title by adverse possession,
see Sectionms 318-328. The 20- and 10-year limitatioms on establishing
title by adverse possession formerly found in Sections 749 and 749.1 are
not continued; they are inconsistent with the general adverse possession
requirements. See discussion in Willemsen, Improving California's Quiet
Title Laws, 21 Hastings L.J. 833, 838-844 (1970}.

gubdivision (¢) recognizes that the plaintiff may seek to give the
quiet title an in rem effect under this chapter. The plaintiff’s title
in such a case need not be based on adverse possession as under former
Sections 749 and 749.1. This chapter includes special provisions to
effectuate the in rem aspects of the quiet title action. See Sections
762.060-762.070 (unknown defendants}, 763.010-763.040 (service of proc—
ess), 764.010-764.050 (judgment).

Subdivision (d) is intended to permit a title determination as of
a date prior to the date of the action. This implements suggestions in
L. Simes and C. Taylor, The Improvement of Conveyancing by Legislation
xxii (1960), and Willemsen, Improving California’'s Quiet Title Laws, 21
Hastings L.J. 835, 833 (1970).

045/062
§ 761.030. Answer
761.030. {(a) The answer shall be verified and shall set forth:

(1) Any claim the defendant has.

(2) Any facts tending to controvert such material allegations of
the complaint as the defendant does not wish to be taken as true.

(b) If the defendant disclaims in the answer any claim, or suffers
judgment to be taken without amswer, the plaintiff shall not recover

costs.
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Comment. Subdivision (a) of Section 761,030 is comparable to
subdivisions {a) and (b} of Section 872.410 (partition). The werifica-
tion requirement is. a specific application of Section 446 (when com—
plaint is verified, answer must be verified).

Subdivision (b) continues the substance of former Section 739. It
provides an express exception to Section 1032 (costs in superior court}.

045/196
Article 3. Defendants

§ 762.010, Necessary defendants

762,010, The plaintiff shall name as defendants in the action all
persons having adverse claims that are of record or known to the plain-

tiff or reasonably apparent from an inspection of the property.

Comment. Section 762.010 states the rule for joinder of known
adverse claimants. Failure to join these persons will result in a
judgment that does not bind them. See Sections 764.040 and 764.050.
This continues the substance of the first portion of the second para-
graph and supersedes a portion of the fourth paragraph of former Sec-—
tions 749 and 749.1, and extends the joinder requirement to claimants
reasonably apparent from an inspection of the property. For joinder of
unknown persons, see Section 762,060,

0457192

$ 762.020. Where name or interest of defendant is unknown

762.020. {a) 1If the name of a person required to be named as a
defendant is not known to the plaintiff, the plaintiff shall so state in
the complaint and shall name as parties all persons unknown in the
manner provided in Section 762.040.

{b) If the claim or the share or quantity of the claim of a person
required to be named as a defendant is unknown, uncertain, or coutin-
gent, the plaintiff shall so state in the complaint. If the lack of
knowledge, uncertainty, or contingency is caused by a transfer to an
unborn or unascertained person or class member, or by a transfer in the
form of a contingent remainder, vested remainder subject to defeasance,
executory interest, or similar disposition, the plaintiff shall also

state in the complaint, so far as -is known to the plaintiff, the name,
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age, and legal disability (if any) of the person in being who would be
entitled to the claim had the contingency upon which the claim depends

occurred prior to the commencement of the action.

Comment. Section 762.020 is comparable to subdivisions (a) and (b)
of Section 872.520 (partition).

045/193
§ 762.030. where defendant is deceased

762.030. (a) If a person required to be named as a defendant is
dead and the plaintiff knows of a personal representative, the plaintiff
shall join the personal representative as a defendant.

(b) If a person required to be named as a defendamt is dead, or is
believed by the plaintiff to be dead, and the plaintiff knows of no
personal representative:

(1) The plaintiff shall state these facts in an affidavit filed
with the complaint.

(2) Where it is stated in the affidavit that such person is dead,
the plaintiff may join as defendants "the testate and intestate succes-

sors of (naming the deceased person), deceased, and all

persons claiming by, through, or under such decedent,"

naning them in
that manner.

{3) Where it is stated in the affidavit that such person is be-
lieved to be dead, the plaintiff may join the person as a defendant, and

may also joinm "the testate and intestate successors of

(naming the person) believed to be deceased, and all persons claiming

by, through, or under such person," naming them in that manner.

Comment. Section 762.030 is comparable to Sections 872.530 (parti-~
tion) and 1250.220(b) (Eminent Domain Law).

0437184
§ 762.040. Additional defendants

762.040. The court shall upon its own motion or upon motion of any
party make such orders for joinder of additional parties and for ap-

pointment of guardiams ad litem as are necessary Or proper.

=10
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Comment. Section 762.040 is comparable to Section 872.520(c)
(partition). The conditions under which a guardian ad litem should be
appointed are prescribed in Sections 372, 373, and 373.5. It should be
noted that a judgment in the action binds persons under legal disabil~
ity. Section 764.030.

045/063

§ 762,050, Appearance by named and unnamed defendants

762.050. Any person who has a claim to the property described in
the complaint may appear in the proceeding. Whether or not the person
is named as a defendant in the complaint, the person shall appear as a

defendant.

Comment. Section 762.050 is comparable to Sections 751.12 (De-
stroyed Land Records Relief Law) and 1250.230 (Eminent Domain Law).

, 043/183
§ 762.060. Joinder of "all persons unknown"

762,060. The plaintiff may name as defendants in the actiom, in
addition to the persons required to be named as defendants, "all persons
unknown, claiming any legal or equitable right, title, estate, lien, or
interest in the property described in the complaint adverse to plain-

tiff's title, or any cloud upon plaintiff's title,” naming them in that

manner,

Comment. Section 762.060 continues the substance of the last
portion of the second paragraph and the third paragraph of former Sec-
tions 749 and 749.1. Unlike the former provisions, Section 762.060 does
not limit the availability of in rem relief to adverse possessors, but

permits joinder of all persons by any plaintiff seeking clear title. See
Sections 760.020 and 761.020 and Comments thereto. '

045/061
§ 762,.070. Rights of unknown defendants

762.070, A person named and served as an unknown defendant has the

same rights as are provided by law in cases of all other defendants
named and served, and the action shall proceed against unknown defend-
ants in the same manner as against other defendants named and served,

and with like effect.

Comment. Section 762.070 continues the substance of a portion of
former Section 750.

-11-
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100/963

Article 4. BService of Process

§ 763.010. Summons

763,010, {(a) The form, content, and manner of service of summons
shall be as in civil actions generally.

(b) If upon affidavit it appears to the satisfaction of the court
that the plaintiff used reasonable diligence to ascertain the identity
and residence of the persons named as unknown defendants and persons
joined as testate or intestate successors of a person known or believed
to be dead, the court shall order service by publication pursuant to

Secticn 415.50 and the provisions of this article.

Comment. Subdivision (a) of Section 763.010 supersedes the fourth
paragraph of former Sections 749 and 749.1 and the first, third, and
fourth paragraphs of former Section 750. The contents of the summons is
prescribed in Section 412.20. A description of the property and a state-
ment of the object of the action are not included since the property
will already be described and the relief sought will already be stated
in the complaint. BSee Section 761,020, Service on known defendants
must be made pursuant to peneral service provisions; publication as to
known defendants is permitted only by court order if it appears upon
affidavit that the defendant cannot with reasonable diligence be served
in another manner. Section 415.50.

Subdivision (b) makes clear that, where unknown parties or heirs
are involved, service on such parties must be by publication. This
supersedes the third and a portion of the fourth paragraphs of former
Section 750, The affidavit contents are drawn from Section 801.9 (real
property titles affected by public improvement assessments) and Revenue
and Taxation Code Section 3960 (quiet title to tax-deeded property).

0457058

§ 763.020. Requirements where service is by publication

763.020. Where the court orders service by publication, the order
is subject to the following conditions:

(a} The plaintiff shall post, not later than 10 days after the date
the order is made, a copy of the summons and complaint in a conspicuous
place on the real property that is the subject of the action.

{b) The plaintiff shall record, if not already recorded, a notice
of the pendency of the action.

{c} The publication shall describe the property that is the subject

of the action. In addition to particularly describing the property, the

-12-
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publication shall describe the property by giving its street address, if
any, or other common designation, 1f any; but, if a legal description of
the property is given, the validity of the publication shall not be
affected by the fact that the street address or other common designation
recited is erroneocus or that the street address or other common designa-
tion is omitted.

Comment. Section 763.020 supersedes the second and a portion of

the fourth paragraphs of former Section 750. The manner of service by
publication is prescribed in the general provisions of Section 415.50.

0457064
§ 763.030. Publication as to certain defendants

763.030. (a) Where the court orders service by publication, the
publication may:

(1) Name only the defendants to be served thereby.

(2) Describe only the property in which the defendants to be served
thereby claim interests.

(t) Judgment against a defendant who fails to appear and answer
following service under this section shall be conclusive against the
defendant named in respect only to property described in the publica-
tion.

Comment. Section 763.030 supersedes the sixth paragraph of former

Section 750 and is comparable to Sections 872.330 (partition) and
1250.125 (Eminent Deomain Law)}.

0457056
§ 763.040. Proof of service

763.040, The court before hearing the case shall require proof
that the summons has been served, posted, published as required, and

that the notice of pendency of action has been filed.

Comment. Section 763.040 continues the substance of the second
gsentence of the first paragraph of former Sections 751 and 751.1.
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0457055
Article 5. Judgment

§ 764.010, Proof of title and judgment

764.010. The court shall examine into and determine the plain-
tiff's title and the claims of all the defendants. The court shall not
enter judgment by default but shall in all cases require evidence of
plaintiff’'s title and hear such evidence as may be offered respecting
the claims of any of the defendants. The court shall render judgment in
accordance with the evidence and the law.

Comment. Section 764.010 continues the substance of the first

sentence of the first paragraph of former Sections 751 and 751.1. It is
consistent with Section 585(3) (default judgment).

101/163
§ 764,020, Construction of will

764.020. (a) If in an action under this chapter the validity or
interpretation of a gift, devise, bequest, or trust, under a will or in-
strument purpocting to be a will, whether admitted to probate or not, Is
involved:

(1) The will or imstrument purporting to be a will is admissible in
evidence.

{2) All questions concerning the validity of the gift, devise,
bequest, or trust shall be finally determined in the action.

(3) If the will has been admitted to probate and the gift, devise,
bequest, or trust has been interpreted by a final decree of the probate
court, the interpretation is conclusive as to the proper construction
thereof.

{b) Nothing in this section deprives a party of the right to a jury
trial in any case where, by law, the right is now given.

Comment. Section 764.020 continues the substance of the last

portion of former Section 738. For determination of title in probate
proceedings, see Probate Code Sections 850-854.
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0457060
§ 764.030. Persons bound by judgment

764.030. The judgment in the action Is binding and conclusive on
all of the following persons, regardless of any legal disability:

{a) All persons known and unknown who were parties to the action
and who have any claim to the property, whether present or future,
vested or contingent, legal or equitable, several or undivided.

{b) Except as provided in Section 764.050, all persons who were not
parties to the action and who have any claim to the property which was
not of record at the time the lis pendens was filed, or if none was
filed, at the time the judgment was recorded.

(c) All persons claiming under any of the foregoing persons.

Comment. Section 764.030 supersedes the last portion of the first
sentence of the fifth paragraph of former Sectiom 7530 and the first
portion of the second paragraph of former Sections 751 and 751.1. It dis

comparable to Sections 751.15 (Destroyed Land Records Relief Law) and
874.210 (partitiom).

045/059
§ 764,040, Persons not bound by judgment

764.040. The judgment does not affect the claim of any person who
was not a party to the action and who had a claim of record in the
property or part therof at the time the 1is pendens was filed, or if
none was filed, at the time the judgment was recorded.

Comment. Section 764.040 is comparable to Section 874.220 (parti=-
tion).

045/057
§ 764.050. Unrecorded interests known to plaintiff

764,050, If a person having an unrecorded claim in the property or
part thereof was not a party to the action but the claim was actually
known to the plaintiff at any time before entry of judgment or would
have been reasonably apparent from an inspection of the property, the
judgment does not affect the claim-of the person. HNothing in this
section shall be construed to impalr the rights of a bona fide purchaser

or encumbrancer for value of the property.
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Comment. Section 764.050 is comparable to Section 874.230 (parti-
tion}. See Section 874.230 and Comment thereto.

100/969
§ 764.060. Attack on judgment

764.060. (a) Except as provided in subdivision (b}, the judgment
in the action is not subject to direct or collateral attack in an action
or proceeding, whether based on lack of actual notice to a party or
otherwise, commenced more than 180 days after the judgment is recorded,
regardless of any legal disability of the party.

(b) This section does not bar a direct or collateral attack im an
action or proceeding based on fraud commenced more than 180 days after
the judgment is recorded, provided that the relief granted in the action
or proceeding shall not impair the rights of a bona fide purchasér or

encumbrancer for the value of the property.

Comment. Subdivision (a) of Section 764.060 imposes a statute of
limitations applicable in all types of actions or proceedings to set
aside or void the judgment. It is intended to enhance the marketability
of property as to which an in rem quiet title decree has been rendered.
The limitations period may mot be tolled during the legal disability of
a party. The limitations period is comparable to the 180-day period
prescribed in Section 473.5(a)(ii) (180-day limitations period after
notice to a party).

Subdivision (b) permits an action or proceeding to set aside or
void the judgment brought after the expiration of the 180-day limita-
tions period in cases of fraud. Such an action may not affect the
rights of bona fide purchasers, however, and the plaintiff in such an
action or proceeding may be relegated to a damage remedy.

0457074

§ 764.070. Effect on State of California and United States

764.070. HNotwithstanding any other provision of this chapter, the
judgment in the action is not binding or conclusive on the state or the
United States unless individually joined as parties to the action.

Comment. Section 764.070 continues the substance of provisions
formerly located in the first portion of the second paragraph of former
Sections 751 and 751.5. For statutes authorizing quiet title actions
against the state, see, e.g., Pub. Res. Code §§ 6461-6465 (state lands

administration), Rev. & Tax. Code § 3951 (tax-deeded property), Sts. &
Hwys. Code § 9012 (refunding of bonds).
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045/075
CONFORMING CHANGES

Civil Code § 1006 {amended)
SEC. . Section 1006 of the Civil Code is amended to read:

1006. Occupancy for any period confers a title sufficient against
all except the state and those who have title by prescription, acces-
sion, transfer, will or succession; provided, however, that the title
conferred by such occupancy shall not be a sufficient interest in real

property to enable the occupant or his the occupant's privies to com

mence or maintain an action to quiet title under +he previsiens of
seetien seven hundred thirty-eipht Chapter 4 (commencing with Section
760.010) of Title 10 of Part 2 of the Code of Civil Procedure ef

this state , unless such occupancy shall have ripened into title by

prescription.

Comment. Section 1006 is amended to reflect the relocation of the
quiet title provisions.

0457076
Civil Code § 2931la (amended)
SEC., . Section 2931a of the Civil_Code is amended to read:

2931la. 1In all actions brought to determine conflicting claims to
real property, or for partition of real property under the previsiens
of Ehepter 45 Titte 385 Title 10.5 {commencing with Section 872.010) of

Part 2 of the Code of Ciwvil Procedure, or to foreclese a deed of trust,
mortgage, or other lien upon real property upon which exists a lien to
secure the payment of taxes or other obligations, to the State of Califormia,
other than taxes upon such real property, the State of California may be
made a party, and in such action the court shall have jurisdiction to
determine the priority and effect of the liens described in the complaint

in or upon the property, but the jurisdiction of the court im such

action shall not include a determination of the wvalidity of the tax

glving rise to the lien or claim of lien. The complaint in such action
shall contain a description of the lien sufficient to emable the tax or

other obligation, payment of which it secures, to be identified with
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certainty. Services of process in such actions shall be made upon the
Secretary of State or his assistant, or any eof his deputies deputy , and
upon the Attorney General or any of his deputies deputy , and a.copy of
the ccmplainf shall be delivered to the officer, board, commission,
department or division or other body charged with the collection of the
tax or obligation. It shall be the duty of the Attorney General to
represent the state in all such actions.

Comment. Section 2931a is amended to reflect the relocation of the
partition provisions. Quiet title provisions now occupy Chapter 4

(commencing with Section 760.010) of Title 10 of Part 2 of the Code of
Civil Procedure.

045/077
Code of Civil Procedure §§ 738-75la {Chapter heading)
SEC. . The heading of Chapter 3 (commencing with Section 738) of

Title 10 of Part 2 of the Code of Civil Procedure is amended to read:
CHAPTER 3. ACTIONS TO DEFERMINE GONELEICTING ChAIME 6 FOR
THE RECOVERY OF REAL PROPERTY, AND OTHER PROVISIONS
RELATING TO ACTIONS CONCERNING REAL E&FAFE PROPERTY

Comment. The heading of Chapter 3 is amended to reflect the relo-
cation to Chapter 4 (commencing with Section 760) {quiet title) of
provisions relating to actioms to determine conflicting claims to real
property.

4426
Code of Civil Procedure § 738 (repealed)

SEC. . Section 738 of the Code of Civil Procedure is repealed.

738+ An eetien mey be brought by any peréen apainst enother
whe elaims an estate or interest im real er persenel prepereysy adverse
te him; £or the purpose ef detesmining sueh adverse elaimy grevi&e&:
however; that whepever im en actien o quiet tirie toy or te detarmine
adverse etaims te; real or pervsenal prepertyr the vatidity or interpretation
of apy giity deviser bequest eor trusts under any witis; er instrumendt
purporeing £o be & wilis whether admitted to probate or mots shati
be invelveds; suech witi; or instrument purporeing to be & witiy 1o

admisaibie in evidenees and all questions eonceraing she validiey
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of any gifts deviger bequest or twrust therein eentaineds save sueh

&3 under the ecenstitution heleong exelusively te the prebate furisdietiony
shalt be finally determined im sueh aetiont provideds that £ the

seid will shatt have been admitted o preb&té and intexpmeted by a8
deeree of the superier eourt atbting in prebate whieh deeree has

beeome f#inat suek interpretatieon shell be eonclusive a3 te the preper
eonstructton of anid witiy ex any part thereof; g9e ecnstrueds in

gy eerion under £his seetions and previded: howevers that nething

herein eonteined shell be censtrued to deprive s party of the »ipht
te & fury trial in any ease vhever by the law; sueh »ipht is now
grvens
Comment. The first portion of former Section 738 is superseded by
Section 760.020, which does not limit the persons against whom title may

be quieted, but permits an in rem action. The substance of the last
portion of former Section 738 is continued in Sectiomn 764.020.

. 8328
Code of Civil Procedure § 738.5 (repealed)

SEC, . Section 738.5 of the Code of Civil Procedure is repealed.

+38<5r Am aetion mey be breught ageinst the Ltate of Galifer-
ria £o determine whether er not arn esehent has secursed az £ any
real property of interest thereim under the preovisions ef “An aet
retating to the rightsr powers end disabilities of aliens and ef
esrtain eompaniess essectations and corporarions with respeet ¢e
preperty in this State; previding for eseheats in eertein eamess
preseribing the procedure thereiny requiring repeorts of eertein preop-
erty heldinpgs teo faeilitete the enforeement of this aetr preserib-
ing penattiex for wvielation of the provisiens heveefr end repealing
all asets oF pares of ects ineconsistent or in eenfliet herewithy®
appreved by the eteetorate November Z; 10207 and s emendeds Huek
gn gstion mey be commenced by any perseon eilaiming en interest in
the prepertyr The compiaint shali desaribe the properey afd shald
apeetby the instrument or instruments im the echain of titie ¢o the
preperty- whieh gave rise to the possibility ef seeh escheatr Fhe
State of Galifesnia shall ke *he sele defendant in sueh eetion and
ne sther matier may be adiudiested except ihe faswe of the sccurrence
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of an escheatr Neo issue shatl be ¥aised or claim made by the plaineifé
in sweh eation basmed upon esteoppels or f£ailure of the Stete to have
eommenced an eseleat preccedingr ner sheid any statere of Iimitation
epesate to bar an adindiention 4n such action that the preperty or
any intevest therein haes esehoated o the Seater A ecopy of the eomplaine
end summens akall be served upen the Atteorsey Gemeral o his assistanty
or any ef his deputics; and upon the disesiet atterney o¥ eounty
eounsel of the sounty in whieh the preperty is aitusteds oF upon
their vespestive assistants er deputiesr Oueh distriet attormey
er eounty eounsel sheil perform dusies similar te these zeguived
to be perfosmed im escheat proccedings commeneed by the Gtate under
the previsiena of the aet menkioned in this seecetionr TFhe Attorney
General or distriet attormey o eounty vounsel sheil heve 180 dayss
as & matkter of right; in whieh teo enswer or etherwise pleadr If at
any time during the pendeney of the eetien the Attormey Cenerel determinmes
that under the law o» the £aets or beth ne sueh eseheat has eesurveds
ke mey; with the econsent Ei she Btate Gomtmoliep; file a dissiaimesw
in sueh aetion and thereupon judgment shall be entered egainst the
btater

Comment. Former Section 738.5 is not continued. The Alien Land

Law, which it implemented, has been repealed for mere than 20 years.
See 1955 Cal. Stats. chs. 316, 1550; 1957 Cal. Stats. p. cxxxvii.

69/415
Code of Civil Procedure § 739 (repealed)

SEC. . Section 739 of the Code of Civil Procedure is repealed.

#36x If +he defendant irn osuneh action diselsim im his eanswew
any interest or estate in the preperty; or suffer judgment e be
takern egainat him without anawer; the plaintiff e&naet.reeever cogteT

Comment. The substance of former Section 739 is continued in
Secticon 761.030{b).
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697413
Code of Civil Procedure § 748.5 (repealed)

SEC. . Section 748.5 of the Code of Civil Procedure is repealed.
485+ Whenever a preposat +e dedteate iand for publie improve
ment hes been heretofeore or hereabter made by map onty; witheout any
pegeptance of the dedieation having been mode and reeorded within
25 years theveafters; and the iand has not been used for the purpeose
£or which the dediestien weas prepesed fer a period of 25 yemrsy and
the preperety hes been subsequently seld o a third perseny after
the £iling of the mepy and used as +f free of the dedientiont there
o a eoneluaive presumptien that the proposed dedieation was net
secepted; anré irn & avit to quiet title o sueh land maming the goveramental
epeney te which the dedieation was made by mep &9 defendanty the
deexee in faver of the plaintiff shall elear +he +itle of the proposed
dediention and remove the eloud ereated by the propesed dedieationr
| Comment., The substance of the first portion of former Section

748.5 is continued in Section 771.010. The substance of the last por-
tion is continued in Sectiom 771.020.

657186 N/Z
Code of Civil Procedure § 749 (repealed)

SEC. . Sectlon 749 of the Code of Civil Procedure is repealed.

349+ An esetion may be breughiy either as & peparate aetienr 6F
joined with en setion under Seetion #38 of thio eeder to determine the
gdverse elaims to and elouds uper £itle te xeal ppapeféy by & persesn
whor by himself er by himself and his predecessers in interesty has been
in the aetualy exelusive and adverse pescescion eof cueh property eentia~
weusly for 20 years prior to the filing of the ecemplaints elaiming ie
ewn the same im fee apeinst the whele werldy and wheor by himself er by
himself ond his predecessers ia interesty has paid all taxes of every
kind levied oF asseassed apainat the property erd whieh were payabile
during the peried of five years continucusly naxi preceding the filing
ef the eomplaintr BSaid setien shall be commereed by the filing of a
veféﬁieé complaint averring the matters above set forthe
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The gaid complaint may inelude as defendants in sueh aetiony inm
addition te sueh persons as appear of peesrd teo haver aii ether persons
whe are krewn 8 ithe plaintiff teo haver ceme eleim or eleud on the real
preperey deseribed in the complaint adverse to pleintiffils ewnesshipr
and other perssmns uRkRewR elaiming any riphéy titler estater interest oF
tien in sueh real property; or eloud upen the title of pleimtiff there-
feoy end the plaintiff may deceribe suech unkreowa defendants in the com—
piaint a3 follewar Uslse all ether persens unlnewn; elaiming any sighey
titler estater lien oF interest im the real proeperty deseribed im the
ecomplaint adverse te plaintiffle ewaes&hipr o* any eloud wpen plain-
¢iffla titie theseter!

if the person o¥ atl percons having & elaim or eloud sa the title
te oaid real property are unknowa e plaintiffy the latter may desexibe
them in the complaint as “all pefseﬁs uaknowny elaiming any righéy
titler esteter tien o interest in the real property deseribed im the
eomplaint adverse to plaintiffls ewnershipr or any eleud upon plain-
#3f££le itle therete-l

I£f any krown defendant named in the eompiaint is & person elaiming
any rizhty $itley eostatey 1ien oF interest in and +o the real preperty
uidex the plainkiff ox any predecesser in interest of the plaincifi;
whieh eleim has arisery o¢ hes beer ereated by the plaintiff ez any
predecesser in intesest ef the plaintiffs withiam 20 yearp priex te +the
£iling of the complainty thea as +£0 any such dofeondant the complaind
shelt eenteirn allepatieons eppropiiete to an setien under Seetion 738 of
thin eedey and an +e any sueh defendant the aetien shall be deemed aand
eonsidered brought under the previcions of Seetion 738 and seetiens
pertinent therote of this eodey amnd as +e anxy sueh deferndant the pre—
eeedings +n the aetieon shall be poverned by the previsieans eof paid
Seetion 738 and said seetiens pertinent theretes and the previsiens ef
Seetien 750 of this eede shall met apply e the preoecediags so £o ary
such defendant-

Withia 10 daye after the £iliag of the ecompleinty pleintiff eshall
£iler or esuse to be £iled; in the offiece of the county reecorder of the
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eounty where the preperty 1o situatedy a netiee of the pendemey of the

aetions econtaining the matters vequired by Ceetion 403 of this ceder

Comment. The first sentence of the first paragraph of former
Sectlion 749 is superseded by Section 760.020, which does not limit the
persons by whom title may be quieted, but permits an in rem actiom in
any case; nor does Section 760.020 impose a 20-year waiting period
before a person claiming title by adverse possession may bring an ac-—
tion. See also Section 761.020 and Comment thereto (complaint}. The
substance of the second sentence of the first paragraph, requiring a
verified complaint and a statement of facts upon which the plaintiff's
title is based, is continued in Section 761,020,

The substance of the first portion of the second paragraph, requir-
ing joinder of interest of record or known to the plaintiff, is con-
tinued in Section 762.010. The substance of the last portion of the
second paragraph and the third paragraph is continued in Section
762,060. .

The fourth paragraph, relating to action against and service on a
known defendant, is superseded by Sections 761.020 (complaint), 762.010
(necessary defendants), and 763.010(a) (service of summouns).

~ The fifth paragraph, requiring a lis pendens, is superseded by
Section 761.010(b}.

69/424 N/Z
Code of Civil Procedure § 749.1 (repealed)
SEC., . Section 749.1 of the Code of Civil Procedure is repealed.

F49+t- An setien may be brouwghi; either &3 & separate setieny or
joined with an aetien under Seetien 738 of this eeder to determine the
adverse elaims to and elouds upen title to xeal property by a perser
whey by himoelf er by himself end his predecessers in intevesty; has been
in the satual; exelusive and adverse pessessier of sueh preperty eontia~
uwously feor M) years prier teo the filing ef the eomplainty elaiming te
ewn the same in fee apainst the whele werltd; and whes by himself ex by
himpelf and his predecessers in interesty has paid all tames of overy
kind levied or asaessed apatnst the property and whieh were payable
dueing the peried of 10 years eontinuousty ment preeeding the £iling of
the eompleintr Said setien shell be eommeneed by the f£iling of a weri-
£ied complaint aveswing thae matiers above eed forih.

The said complaint may inelude as defendants in oweh aetieony in
addition te such persens as aeppeer of reeord to havey &ll eother persens
whe are knewn teo the plaintiff to havey seme elaim oF eloud or the real
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property described in the compluint adverse to pleimtiéfls ownevshipy
ard other persons uniknown clniminp eny sighty titier esbatey dnterest or
lien in sweh real prepedtyy oF oloud upen the titrle of plaimsiis shere—

to7 and the pleineiféi mey deseribe sueh unknown defendants in the eom—
plaint as follews+ Calue all ether persons unknewny elaiming any sighty
titler estater Fien oF iwterest in the resl preperty deseribed in the
ecomplaint adverse to plaintififls ewnershipry eor any elouwd upen plain-
tiffls title thereterl

1£ the percen ex all persens having a eleim o eloud en the tidle
te said veal preperty sre unimewn o pleintiff; the Jatter may deseribe
them in the complaint as all persons unkreway eloiming aay vighty
titler estater Hien oF interest in the real preporty deseribed in the
eomplaint adverse ie plaintiffls ownershipy or any eloud upon plain—
tiffls title theretert

I1£ any Lkaewas dofendant nomed in the complaint ie & persen elaiming
any riphty titley estster lien or interest in and te the real property
ander the plaintiff oF any prodecesser ia iaterest eof ithe plalntiffy
which elaim has avioeny; or has boem ereated by the plaintiif or any
predeccsser in interent of the pleintiffy withir ten years pries o the
£iling of #he semplaints then as to any such defendant the eemplaint
ehall eentain sllepetions spprepriate te an setior under Seetion 738 of
thia esdey ond 88 to any pueh dofendant the asetien shall be deemed and
considered brouzht uader the proviaions ef Seetien 433 and seetions
pestinent therete of £his eoder and ae teo eny suech defendant the preeeecd-
inge in the aetion phall be poverned by the provisiens of said Seetien
738 and said seetiemns pertinent thevetes and the provisiens eof Geetien
i50 eof thin weode shall aot apply te the preecadinss as o any suoh
defendantr _

Within ten dayn after the filing of the ecompleinty plaintiff sheail
files oF eouwse &0 be £iled in the offiee of the eounty roeorder ef the
county where tha properiy is situatedy & notice of the pendenex of the
petions esntaining the mattevs required by Seekion 409 of this eeder
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Comment. The first sentence of the first paragraph of former
Section 749.1 is superseded by Section 760.020, which does not limit the
persons by whom title may be quieted, but permits an in rem action in
any case] nor does Section 760.020 impose a l0-year waiting period
before a person claiming title by adverse possession may bring an ac-
tion, See also Section 761.020 and Comment thereto (complaint). The
substance of the second sentence of the first paragraph, requiring a
verified complaint and a statement of facts upon which the plaintiff’s
title is based, is continued in Section 761.020.

The substance of the first portion of the second paragraph, requir-
ing joinder of interest of record or known to the plaintiff, is con-
tinued in Section 762.010, The substance of the last portien of the
second paragraph and the third paragraph is continuwed in Section
762,060, _

The fourth paragraph, relating to action against and service on a
known defendant, is superseded by Sections 761.020 (complaint), 762.010
{necessary defendants), and 763.010(a) (service of summons).

The fifth paragraph, requiring a lis pendens, is superseded by
Section 761.010(b).

69/422 N/Z
Code of Civil Proqedure § 750 {repealed)

SEC. . Section 750 of the Code of Civil Procedure is repealed.

750y Within three pearxs afier the £iling of the eomplainty 88
resuired by Seetien 140 or #48rly a summens ehalld be issuedy whieh shall
eontain the metters reguired by LDeetien 412+20; ard in edditienr &
deseription of the property and a stateme~t of the sbjeet of the astionr
In the gpummong the unkmown defendents shell be depipgnated ap in the
eomplainty whother they are the sele defendants or notr IE 20 te any
dofendant the aetion L9 one breught under the previsiens ef Seetien 738
and sections pertinant therese of this codey such deferdant may be nRamed
in the same suwmens and no separate o¥ additionsl sammens aced be ispuwed
dimgered te sueh defendantr

Within 30 days after the iocuanee of the punmensy the pleintiff
shall poot or eaune to be pested a eepy thereef in & eonspieueus plaee
en the preperty deseribed in the eemplaintr

At any time afjer the icsuanee of the cummonsy the plaintiffs oF
his agent oF atteraey, shall make and file an affldavit wheraia there
shall be stated the felleowing watters+

{a> The mames of the defendantsy if enyy ao o whem the eetien is
brousht under the provisiens ef Seetien 738 and seetiens pertinent
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thereto of this esdes +f there is no such defendant thet £aet shald be
statedr

{b)} The names of altl the defendants whe have beea servedy if anyy
if there 49 mene thet faet shall be stateds

{e} The pames of the dofeandants not served whose plaees of zeei-
denee are kaown te the plaintiff end their respeetive pieees of resi-
deneer

{&} The names of the defendants net served whese plaee of rasidenee
i3 unkaown e the plaineiffc

43+ hnown defendants shall be served ir the manner provided by iaw
£o¥ the serviee of & oumwens ia & eiwil astionr

Exaept ap otherwise providedy upon the malking and £iling of the
aforesaid affidavity the court or a judge tharesf shall make an ordes
direeting the nuwmens te be sezved upon all the unknewn defendants as
stated in the cemplaint and sumwons by publication ia seme daily er
woeekly aewspapa® ef genéﬁal ekreulation printed and published iam the
county where the preperty ie situatedy and if there bo ae such paper ia
such eountyy; then in seme edjeining eountyr te be desigrated by £he
epust 0¥ a judge thereefy whieh publieatiocn shall be pursuant te Seation
$064 eof the Goverament Goder

ALl such unkmewm persens se served shall hawe the came rFights &5 a¥e
peovided by law in eases of all ether defendanto named and sesvedsy and
the astien shall precced against sueh unknown persens ia the seme manner
a6 agoinst the dofondants whe are nemed and servedy and with like af-
fcets and any such unknown persen wWhe has or elaime &0 have any wighéy
titler estater lien oF interest in the prepertyr oF eloud en the £itle
theretoy adverse to plaiatiff, at the time of the aommenscement of the
aetiony whe has beem duly served eo mforesaids; and anyeme eleiming upder
himy ohall be eoneluded by the judgment in oveh aetion ao eEfeetbually as
if the aetion wan breught apainst the persen by his or her name aad
perscnal service of process was obiainedy notwithsiandiag aay such
unknowa pezsen mey be under legal disabilityr Serviee ghall be decmed
eomplete upen the esmpletion of the publieatien~

In the event that serviee of any summons ohall be requized e be by

publisaticn as to aay defendanty imeluding a defendant as o wheom ha
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aetion &= braﬁght under the provisions of Seetion 733+ the ovder for
sueh publicatiens made pursuant e the provisiens of Seetien 415150 mey
be made either as e part of the erder feor pubitestien of summens made &3
te unkpown éeﬁené&#&sf er B9 & seperate erdery g3 the eevrt eoF & judge

thereof may eonsider prope¥ in the paFtieula¥r ecaser

Comment. The first, third, and fourth paragraphs of former Section
750 are superseded by Section 763.010{a), which requires the summons to
have the same form and content and be served in the same manner as in
civil actions generally. The three-year issuance of summons requirement
is superseded by Section 58la (dismissal for lack of prosecution).

The second paragraph 1is superseded by Section 763.020(b), which
requires posting within 10 days after the court orders service by publi-
cation.

The fourth paragraph is superseded by Sections 763.010 and
763.020(c).

The substance of the first portion of the first sentence of the
fifth paragraph is continued in Section 762.070. The last portion of
the first sentence is superseded by Section 764,030, The last sentence
of the fifth paragraph is superseded by Section 415.50(c).

- The sixth paragraph is superseded by Section 763.030.

09/742 N/zZ
Code of Civil Procedure § 751 (repealed)

SEC. . Section 751 of the Code of Civil Procedure is repealed.

751 When the summens has been sefved as pEevides in the preseding
geetien and the time for answering has eupiredy the eourt shall proeeed
te heax the emse as in other eases and sheill have juriodietien to exam—
ine into and determine the legality of plaintiffls title and of the
title and elaiw of all the defendants end of all unknowr persensy and o
that oad must aet entef any Fudgment by defauléy but must in all eases
require evidenee ef plafatiffle title and possessieny and hesr sueh
evidenee ao mey be offered respeeting the elaimo end fitle of any of the
defendants and must thereafier direet judmment o be entered in aeecord-
aree with the evidence and the lewr The eourt before proeceding te hear
the esgse mmst reguire preef to be made that the summens hes been served
and pasto& as hereinbefors directaed and that the reguired notice of
peadeney of aetien has been £iledr

The judgment after it has become firal is conalusive againsi all

the persens mamed in the summens and eemplaint who have been eerved and
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against all uwrknown persens a9 stated in the eomplaint and sumwmens wWhe
kave been served by publieationy but shsll net be esnelusive sgaimot the
Btate of Galiforaia eor the United Statesr Gaid judpment shall heve the
effeer of & judzment in rem execpt ez apeinst the Btate of Gealifornla
and the United Statess snd provided furtheyy that the seid judgment
shall not bind ¢» be esaesiusive apainot any persen elaiming any eotater
e+tles righty prasessieny o¥ lien te the preperty wnder the piaintiff o»
his predeeessors in interesty whieh elaimy lienr estete ef right eof
pegaesaien has avisen of has been ereabed by the plaintiff ox his prede—
cessors ir interest within 20 ye&fé preioE o the £iling of the aom-
plainty wnless proeeedings shell have been taken againse suveh defeadant
and summons eaxved upon him Ao provided with respeet o setions bfeaéhé
under the provisiens of Sestisn 138 ef this eedey oy unless sueh defend-
ant shall have appeared veluntarily in the asetienr

The remedy provided in this and the twe preeeding seetions shall be
construed so euinkative and net exelusive of any ethef romedyr form o¥
right of astion o preoeseding allewed by lowr

Comment. The substance of the first sentence of the first paragraph
of former Sectiom 751 is continued in Section 764,010, The substance of
the second sentence is continued in Section 763.040,

The first portion of the second paragraph is superseded by Sections

764.030 and 764.060. The last portion is not continued; the general

provisions governlng joinder of defendants and title by adverse possession
govern, See Sections 762,010 and 318-328,
The substance of the third paragraph is continued in Section 760.030.

045/170 N/fZ
Code of Civil Procedure § 751.1 (repealed)
SEC. . Section 751.1 of the Code of Civil Procedure is repealed.

#5Llrls Whea the cummers has been served as provided in Seetien 7150
of thip eede and the time for answeriag hao expiredy the eourt ohaid
preeced o hear the esne as in othe¥ eases and shall heve jupiaedietion
$£o examine inte and deisrmine the lagaliiy of plaintiffls title aund of
the +itle and elaim of all the defendarnts erd eof all unkrown perseonsy
and £o that end must Aot entey any judpment by éeéea&éy but muaet im ald

epyes require ovidenee of plainciffls title and pessessieny and hear
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such evidenee as may be effered respeeting the eleims end title of any
ef the defendants and meat thereafter direet judpment to be entered iIn
gecordenee with the evidenee and the laws The ecurt before preeccding
_te hear the ease must requive preaf te be made thet the summers has been
served and pested an hereinbefore direeted and that the reguired notiee
ef pendeney of astion has been £ileds

The judegment after it has beeome £inet io econelusive sgainot ald
the persens named in the summens end eomplaint whe have been gerved and
against all uaknewn persens as stated in the eomplaint and summens whe
kave beer served by publieatieny but shall net be eonelusive against the
ftate of Galifornis or the Dnrited Statesr Said juvdpment shall have the
‘efﬁeet of & judgment in wem exeept &3 apeinst the State of Galifernie
and the United Statess and provided furthery thai the said judgment
shall net bind of be eonelusive apainst any persen elsiming any estates
title; righiy posseonieny oF lien te the property under the plaintiff er
hip predeecseers in interesiy wWhiek elaimy }ienr estate er right of
peseeasion has ericen eF hac beer exeated by the plaintiff er his prede—
eeggnrs in intefest within ten years prier +o the filing eof the eem~
‘pleint; untess preeeedings ohall have been token epainst such defeadent
aad summens Served upeh him as provided with respeet +o aetiens breush:
under the peevisiens of Seetion #33 of this eedey o¥ unless sueh defend-
ant pkall hove eppeared velurtarily in the aetionr

The remedy previded imn thio seetien end Seetion 749+l shall be
eongtrucd gs eumtietive aad net emelusive of eny eother remedyr form e
eight of setion oF preeeeding allowed by lew and shell be eonstrued as
‘an alternative vemedy te the remedy provided #n Seetiens 7405 #5057 #5351y
and 751la and net as repealing oF ameﬂéiég these seetions~

Seetions 750 and #5la shall aspply te and be & part eof the alterma—
#ive remedy ppevided by thie seetion and Seetien +40vir

Comment. The substance of the first sentence of the first paragraph
of former Section 75l.1 is continued in Section 764.010. The substance of
the second sentence is continued in Section 763.040,

The first portion of the second paragraph is superseded by Sections
764.030 and 764,060, The last portion is not continued; the general

provisions governing joinder of defendants and title by adverse posses—
sion govern, See Sections 762,010 and 318-328.
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The substance of the first portion of the third paragraph is con-
tinuved in Section 760.030.

The last portion of the third paragraph and the fourth paragraph
are not continued; they are unnecessary to Chapter 4 (commencing with
Section 760.010) as drafted.

12/772 NfZ
Code of Civil Procedure § 751.3 (repealed)

SEC. . BSection 751.3 of the Code of Civil Procedure is repealed.

#5k:3+ Lo} Whenever & mining rights lease; ineluding & ecommunity
iease; exiats for the ppeduetion of oil; gesy; ar sther hydrocerbensy and
. & right of entry or oeeupatiem preovided by the lease emeumbers all ex
pert of the surface er surfeee pene of the leaseheld tandar amy pensen
whe ewns & fee interest in the surfsee of the lesseheld lands mey bring
an aetion in the ocuperio¥ eeovtt £o iterminate the right of entey o
eecupation as 9 all er seme deseribed periien of the surfaee and sur—
faee mone of £ho leasehedd lands in whiek sveh persern ewns an Interestr

£b3 The ecurt may reader a judgment é; deerea kerminating such
_}esseeLs right of entry ef sesupatien 8f the ourfaece end surfaee poner
subjeet te cuel conditions asc the eourt deems faodir and equitabley if the
avyidence shows eaech of the followinags

£1> The doeument whieh ereated the leasecheld interent wae eriginal-
Iy exceuted mere than 20 years prier te £iling the aetion previded for
+a this seetion reperdiess eof any amendments t6 pueh deeumentr Hewevery
+£ any emendment was entered inteo exupresslty fe¥ ihe purpese of weivingy
dimitdngr ox fe&s;&ngi&g sueface riphts of entry and seeuvpatien by the
iesgeey the 20w-year period shall be eomputed ae if the document wae
exiginally execauted om the date of oxeeution ofF cuch amendment

{2} The subjeet lend ie net presently eceupied by any of the fol—
towings

€t} A predueing oil er gas well or well borer

{ii) A well ox well beze being wtilized for injection of watezy
gasy; or other substanee inte peoleopie substratas ao an add teo eil or gas

production er o ameliereting subsideneer
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£55) A well or weit bove beinp utilized for the disposal injeetien
' of waste eil well brine and bypredueter

{iv) A well er well beme heing utilined for the preductien of water
£or use in oil £ield injeetieny waterfleoody and pressure maintenanse
pregramsT

{3) Tezmination of the right of entry oF ceeupatien within the
subjeet land in the manner requented by the pleintififs ox subjeet teo
sueh eenditiens as the eourt wmay impese pursuant 4o ihis seetieny wiil
net signifieantly interfere with the wipht of the leseeer under the
leasey to eontinue to eenduet eperatiens for the eontinued preduction eof
oil £rem leasehold strata beneath the surface zone in a practtest and
ecopomie mepnc#y piilising such pmeduetion teshniques es will be appro-—
priate to the leaseheold aveary eonsistent with geed eilfield praetieces
and te gathery tvanspersy ond market sueh eily

{a) The eourt may qualify the deevee terminsting the surfsee and
. gurface sene right ef eatry oF seeupation pe a5 to previde for limited
gusfaee and susfaee sene easements whieh the lesoee may eontinuve +o
enjey within the eubjeet lend, A deeree may be eondliiened upon the
moloestion of pipelines; woadwayoy equipmenty o lease faeilities in
such manResr a6 wiltl mest effastively free ihe subieet land for suriaea
use while safegusrding eontinued oil and szas epevatiens in & praetieal
and ceonemie manncEr ARy sueh esndiifien 8f the deeree phall require the
_pleineiff te pay the eosts of the releeatienr Howevery the piaintifs
shall be entitled to & seteff apainst suech eeats to the extent of any
benecfit 2o the lessee resuliing frem the instollation of new equipment
o» materialr The plaintiff shell have the burden eof preving any sueh
benefii acepuing e the legseer

£é) I+ shall be apgainst publie peliey for any oil or pgas leaser ad
its imeepiion; to provide for the waiver of any »ights ercated by this
peetieny oF for oueh rights 6 be waived by omendment te aeny oil or gas
loase within 20 vears of the date of iis execution by a plaimtiff o his
predecesser in interests

£e) As used in this seetionsr
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£+) “Surfaee vone! means the more whieh lies sbeve o plane whieh is
500 feet betow the susface of the lands

£2) USubjeer land? means that area eceupied by the partieular
é;sefibeé surface and surfaece sene £for whieh plaintiff seeks to tormi-~
nate the leascheold right of entry and eceupationr

£3) “Lease faeilities' means eoterage tanksy wesh tankor separaterery
heatersy and ether faeiliiiea reasonably aeeepsary for the preduetien of
. 8it o gasy ineluding oecendary rocevery eperatiolsy

{£F Ho judrment rendered pursuwant to this scetion shall chanpe or
affeet the termo er eperation of eny valid uwait asprecment oF wvalid
eperating agrecwent whieh eomes within the previsiens eof Seetien 3381 or
3321 of the Rubliia Repouvess Coder

{23 This sretion ohall apply enly e lends within a eity ia any
eounty with @ pupulatien exeseding (0004080 ox with a pepulatien eof
 mere thaen #00;0C0 and leso than 7105000 as determined by the 1060 Feder-—
e} Becenntal Gousuer

Comment. The substance of subdivision (a) of former Section 751.3
is continued in Section 772.030(a). The substance of subdivision (b) is
continued in Section 772.040., The substance of subdivision {¢) is con-
tinued in Scction 772.050. The substance of subdivision (d) is continued
in Section 772.060. The substance of subdivision (e} is continued in
Section 772.020. The substance of subdivision (f) is continued in Section

772,030(b). The substance of subdivision (g) is continued in Section
772.010,

12/767 N/Z
Code of Civil Procedure § 75la (repealed)

SEC. . Section 75la of the Code of Civil Procedure i1s repealed.

#5iar Whenever any persen whe by any eonveyagacey Fudgment oF
deeree has reeceived oF takeny or whe hereafter reeeives o fakesy the
eittle tor or any interest inp o lien upon real preperty im a eeviain
. name and thereafter has eenveyed} oF eoavaysy oFr has reeonveyedy oF
reeonrveyayr the sawe of any¥ part thereofr of has satisfiedr o¥ satisfieny
such lien in a name other thany or different from, the narme under which 7
title was reesivedy oF any interest of lien thexeon was taken or where

the estate of a decedent haes been probated under a neme different freom
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the nome in whieh reel propesty of sueh deeedent stands ef reeovdr and
the deerea of distribution hes been entered ia sueh estetey oF when any
rights; title or interest of any persen in real preperty has been di-
yveoted by & judgment or deereey oF otherwisery umder & name other thesay
or diffement fpemy the name under whieh title was zeesived; the identiey
of sueh persony oF persens oF the idertity of sueh deeedent and the
pevrson in whese mame the property stsnds of recovds; may be adjudiented
and determined op petition of any subsequent owmer or eny distzibutee of
the estate of sueh deesedent or the suesesasr in interest; eF said prop—
_eFtyy OF any part thezeof; o of any iaterent thereinr As many osueh
persens as eppeer of reeord in the ehain of title teo the land deseribed
in the petitien mey be joined in ene petitien of preceedingsy

The potition mmwst be £iled im the superior eourt of the eounty inm
whieh the land e seme part thereef is pituated and shall be verified as
provided im thie eode for verifieation of & eomplaint~ The petitien may
be subetantially entitled "In the matter of the doterminatien ef the
identity 6f vrvvrvrrl {namiag all the persons seught +0 be identified)y
and may eet forths

i+ A ptatement of petitienerls interest in the property ae ownery
part owner oF distributee oF cueseesse¥ in intevost or othervwicer

2r A pertieculer deseription of the petitienerls puwepertyr

3, The name oFf names of ihe persea or porsens sought te be identi~
£i0dy setting out ihe nome and a referemee to the record of the eenvey—
aneey judgmont or deeree under whieh title was reeeivedy and ihe name
and a zefervonee o0 the reeord of the convoyanee whereby the title was
eenveyedr o & refercnee &0 the reeerd of the judgment er deeree oF
eonveyanee whereby the title was divestedy or where en estate has been
diptributedy setiing out the neme under whieh the estote eof a deeedent
has been probeted and the name ia whiech real prepexty ef sueh deeedent
gtands of Tecerdy and that such aames were and are the nawes of {he same
personr and that oush eonveyenees or sweh deerecs of diotributien affeet
the tiile io petiticnezls propesiv.

by A peayer shat the identity of sueh pewsens be estabiishedr
The alerk must thereupen set the petition for hearing by the eourt and the
petitioner mrst give netiee thereof by epusing motieens of the sime and
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plaee of hearirz to be posted et the eourthouse of the eeunty wheve the
precceding is pending and in & econspicuens place on the property de—
saribedy ot least 10 dayo befere the hearingr The speeial notiee ehald
be substentially in the feirlewing formr

£Fiste of ecoume and eausel

Netiee i9 hereby piver that rrrrrvrr has £iled a petitien herein
elaiming te be the owner {eF distributee} ef the fellewing deseribed
1ande vrrrrrrr {desexiptien) and peaying that the identity ef the
following-named porsonsy +n former eenvoyandes (or judgments oF deerses)
te spid lands ar ian deereen of dintributiean of gaid lends im prebate be
determinedy 6 ViE+ rrvrrrrv (Rames as Jr Bee end Jehn Beejr and that
the time and plece ef hearing said petitien hes been set for rrrrrrrr
the rrrrrrrr 487 8f vrvrrrrery L9vrrry 2t the hosF of wrvvrrvy vvrrBr of
sai&.&&y et the ceuwrtreem ef gaid eourt ia the eity of rrrrrrvry eounty

8f srrrrrrry BEeie of Galiferniar

[ 28w T3 32 2 A B i 2N R 2 0 S B B N R R

Slerhk

&t any wirs befere the date fixed for sweh hearingsy eny pefoon
interested in onid propesty may anowed eald petition and deny any eof the
metters eontained thereinr At the time fimed for the hearingr or sueh
time thereafter, ac may be fiwned by the courty the ecurt must hear the
preefs effered by the petitiemer; and by any persens enswering the samey
and must make and enter a desxce dotermining the identity of the perseny
e¥ peraphsy fek eut im the petition in seceerdance with the preefsr

Arn appeal may be taken by any porty aggsiévéév

Aftar the paid deeree has beeome £inal it shall constitute prime
faeie ovidence of the matters thezoby dotesmined and it shall be pre-
sumed thet the identity of the persen er persens deseribed in the deevee
io suech ap is stated in the deereer A cortified ecopy of said deevee
skoll be zeeorded in the effiee of the eounty rocorder of every eounty
in whieh any part of the land i situatedr

Comment. The substance of the first sentence of the first paragraph
of former Section 75la is continued in Sections 770.010 and 770.020. The
substance of the second sentence 1s continued in Section 770.050{c).

The substance of the first portion of the first sentence of the
second paragraph of former Section 75la is continued in Section 770.030.
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The substance of the last portion of the first sentence is continued in
Section 770.050{a). The substance of the second sentence is continued in
Section 770.050(b).

The substance of the first sentence of the third paragraph is con-
tinued in Section 770.060(a)=(b). The second sentence is continued in
Section 770.060(c).

The substance of the first sentence of the fourth paragraph is
continued in Section 770.030(b)}. The substance of the second sentence
is continued in Section 770.070(a}.

The fifth paragraph is continued in Section 770.070(b).

The substance of the first sentence of the sixth paragraph is con-
tinued in Section 770.080(a). The substance of the second sentence is
continued in Sectiom 770.080{(b).

09/037
Code of Civil Procedure §§ 770.010-772.060 (added)
SEC. . Chapter 4.5 (commencing with Section 770.010) is added to
Title 10 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4.5, SPECIAL ACTIONS AND PROCEEDINGS TO CLEAR TITLE
Article 1, Identity of Person in Chain of Title

§ 77/0.010. Definitions
770.010. As used in this article:

(a) "Acquired" means received or taken by conveyance, judgment,
decree, or otherwise.

(b) "Property" means any right, title, or interest in or lien upon
real property or part thereof,

(c) "Subsequent owner" means the person to whom property is trans-
ferred whether as owner, part owner, or otherwise, or the successors in
interest of the person, and includes a distributee of the estate of a
decedent.

(d) “Transfer" means voluntary or involuntary transfer and includes
a conveyance, reconveyance, satisfaction of a lien, or divestment by
judgment, decree, or otherwise. The probate of the estate of a decedent
and entry of the decree of distribution is a transfer within the meaning
of this subdivision.

Comment. Section 770.010 is drawn from the first sentence of the
first paragraph of former Section 75la for simplicity of drafting.
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08/365
§ 770.020, Proceeding authorized

770.020, If property is acquired or stands of record in the name
of a person who heretofore or hereafter transfers the property under a
name other than or different from the name in which the property 1is
acquired or stands of record, a proceeding is authorized to adjudicate
and determine the identity of the person in whose name the property is
acquired or stands of record and the person who transfers the property.

Comment. Section 770.020 continues the substance of the first

sentence of the first paragraph of former Section 75la. See also Sec-
tion 770.010 {definitions).

4466
§ 770,030. Jurisdiction and venue

770.030. The proceeding shall be brought in the superior court of
the county in which the property or any part therecf is situated.
Comment. Section 770.030 continues the substance of the first

portion of the first sentence of the second paragraph of former Section
751a.

4270
§ 770.040., Parties and pleadings

770.040. (a) The proceeding may be brought by a subsequent owner
of the property by filing a petition with the court.

{b) At any time before the date fixed for the hearing of the peti-
tion, any person interested in the property may answer the petition and
deny any of the matters contained therein.

Comment, Subdivision {a) of Section 770.040 continues the sub-
stance of the last portiom of the first sentence of the first paragraph
of former Section 75la. See also Section 770.010 (definitions).

Subdivision (b) continues the substance of the first sentence of
the fourth paragraph of former Section 75la.

3073
§ 770.050. Petition

770,050. (a) The petition shall be verified in the manner provided

for verification of a complaint.
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(b) The petition may be substantially entitled, "In the matter of
the determination of the identity of " (naming all the persons
sought to be identified), and may set forth:

(1) A statement of petitioner's interest in the property as subse-
quent owner.

(2) A particular description of the property.

f3) The name or names of the person or persons scught to be identi-
fied, setting out the name and a reference to the record of the transac-—
tion under which the property was acquired or stands of record and the
name and a reference to the record of the transaction under which the
property was transferred or stands of record, that the names are the
names of the same person, and that the transfers affect the petitioner’s
title to the real property.

(4) A prayer that the identity of such persons be established.

(c) As many persons sought to be identified as appear of record in
the chain of title to the property may be joined in one petition or
proceeding.

Comment. Subdivision (a) of Section 770.050 continues the sub-
stance of the last portion of the first sentence of the second paragraph
of former Section 75la.

Subdivision (b) continues the substance of the second sentence of
the second paragraph.

Subdivision (c) continues the substance of the second sentence of
the first paragraph of former Section 75la.

3072
§ 770.060. Notice of hearing
770.060. {a) Upon the filing of the petition, the clerk shall set

the petition for hearing by the court.

(b) The petitioner shall give notice of the hearing by causing
notices of the time and place of hearing to be posted at the courthouse
of the county where the proceeding is pending and in a conspicuous place
on the real property described in the petition, at least 10 days before
the hearing.

(¢) The special notice shall be substantially in the following

form:
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(Title of court and cause)

Notice is hereby given that ........ has filed a petition herein
claiming to be the owner (or distributee) of the following described
lands ..eevuns {description) and praying that the identity of the fol-
lowing-named persons, in former conveyances (or judgments or decrees) to
said lands or in decrees of distribution of said lands in preobate be
determined, to wit: ........ (names as J. Doe and John Doe); and that
the time and place of hearing said petition has been set for ........
the .... day of ........ , 19...., at the hour of ...vvs¢ey +...m. of
said day at the courtroom of said court in the city of ....... .y county
of s.eanss , State of California.

Comment. Subdivisions (a) and (b) of Section 770.060 continuea the
substance of the first sentence of the third paragraph of former Section
751la. Subdivision {c) continues the second sentence of the third para-
graph.

3068
§ 770.070. Hearing and appeal

170,070, r(a) At the time fized for the hearing or such time
thereafter as may be fixed by the court, the court shall hear the
proofs offered by the petitioner and by any persons answering the
petition, and shall make and enter a decree determining the identity of
the person or persons set out in the petition in accordance with the
proofs.

(b} An appeal may be taken by any party aggrieved.

Comment. Subdivision (a) of Section 770.070 continues the sub-
stance of the second sentence of the fourth paragraph of former Section
751a.

Subdivision (b} continues the first sentence of the fifth paragraph
of former Section 75la.

3067
§ 770.080. Effect of decree
770,080, ({a) After the decree has become final it constitutes

prima facie evidence of the matters thereby determined and it is pre-
sumed that the identity of the person or persons described in the decree

is such as i3 stated in the decree.

—38-



cce § 771.010

(b) A certified copy of the decree shall be recorded in the office
of the county recorder of every county in which any part of the property

is situated.

Comment. Subdivision (a) of Section 770.080 continues the sub-
stance of the second sentence of the sixth paragraph of former Section
751a,

Subdivigion (b) continues the substance of the third sentence of
the sixth paragraph of former Section 75la.

3066

Artiele 2. Land Dedicated for Public Improvement

§ 771.010. Presumption that dedication not accepted

771.010. If a proposal is heretofore or hereafter made to dedicate
real property for public improvement, there is a conclusive presumption
that the proposed dedication was not accepted if all of the following
conditions are satisfied:

{a) The proposal was wade by filing a map only.

(b) No acceptance of the dedication was made and recorded within 25
years after the map was filed.

(c) The real property was not used for the purpose for which the
dedication was proposed within 25 years after the map was filed.

{d) The real property was sold to a third person after the map was
filed and used as if free of the dedication.

Comment. Section 771.010 continues the substance of the first
portion of former Sectiom 748.5.

3063
§ 771.020. Action to clear title authorized

771.020, <{a) An action is authorized to clear title to real prop-
erty of a proposal to dedicate the property for public improvement if
there is a conclusive presumption pursuant to Section 771.010 that the
proposed dedication was not accepted.

(b} The action shall be pursuant to Chapter 4 (commencing with
Section 760.010) and shall have the following features:

(1) The public entity to which the dedication was proposed shall be

named as defendant.
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{2) The judgment in the action shall clear the title of the pro-
posed dedication and remove the cloud created by the proposed dedica-

tion.

Comment. Section 771.020 continues the substance of the last
portion of former Section 748.5.

3062

Article 3. Right of Entry or Occupation of
Surface Lands Under 0il or Gas Lease

§ 772.010. Scope of article

772.010, This article applies only to lands within a city in any
county with a population exceeding 4,000,000, or with a population of
more than 700,000 and less than 710,000 as determined by the 1960 Fed-

eral Decennial Census.

Comment. Section 772.010 continues the substance of former Section
751.3(g).

3057
§ 772.020, Definitions
772.020,. As used in this article:

(a) "Surface zone" means the zone which lies asbove a plane which is
500 feet below the surface of the land.

{b) "Subject land" means that area occupied by the particular
described surface and surface zone for which plaintiff seeks to termi-
nate the leasehold right of entry and occupation.

(c) "Lease facilitiles” means storage tanks, wash tanks, separators,
heaters, and other facilities reasonably necessary for the production of

0il or gas, including secondary recovery operations.

Comment. Section 772.020 continues the substance of former Section
751.3{e).

26/958

§ 772.030. Action to terminate right of entry or occupation authorized

772.030. (a) If a mining rights lease, including a coumunity

lease, exists for the production of oil, gas, or other hydrocarbons, and
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a right of entry or occupation provided by the lease encumbers all or
part of the surface or surface zone of the leasehold lands, any person
who owns a fee interest in the surface of the leasehold lands may bring
an action in the superior court to terminate the right of entry or
occupation as to all or some described portion of the surface and sur-
face zone of the leasehold lands in which the person owns an interest.

(b) No judgment rendered pursuant to this article shall change or
affect‘the terms or operation of any valid unit agreement or valid
operating agreement which comes within the provisions of Section 3301 or
3321 of the Publie Resources Code.

Comment. Subdivision (a) of Section 772,030 continues the sub-

stance of former Section 751.3(a). Subdivision (b) continues the sub-
stance of former Section 751.3(f).

26/957

§ 772.040, Requirements for termination

772.040. The court may render a judgment or decree terminating the
lessee's right of entry or occupation of the surface and surface zone,
subject to such conditions as the court deems fair and equitable, if the
evidence shows each of the following:

(a) The document that created the leasehold interest was originally
executed more than 20 years prior to filing the action under this arti-
cle regardless of any amendments to the document. However, if any
amendment was entered into expressly for the purpose of waiving, limit-
ing, or rearranging surface rights of entry and occupation by the les-
see, the 20-year period shall be computed as if the document were origi-
nally executed on the date of execution of the amendment.

(b) The subject land is not presently occupied by any of the fol-
lowiﬁé:

(1) A producing oil or gas well or well bore.

(2) A well or well bore being utilized for injection of water, gas,
or other substance into geologic substrata as an aid to oil or gas
production or to ameliorating subsidence.

{3) A well or well bore being utilized for the disposal injection

of waste oil well brine and byproducts.
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(4) A well or well bore being utilized for the production of water
for use in oil field injection, waterflood, and pressure maintenance
Programs.

(c) Termination of the right of entry or occupation within the
subject land in the manner requested by the plaintiff, or subject to
such conditions as the court may impose pursuant to this section, will
not significantly interfere with the right of the lessee, under the
lease, to continue to conduct operations for the continued production of
0il from leaschold strata beneath the surface zone in a practical and
economic manner, utilizing such production techniques as will be appro-
priate to the leasehold area, consistent with good cilfield practice,

and to gather, transport, and market the oil,

Comment. Section 772.040 continues the substance of former Section
751.3(b).

26/955
§ 772.050, Qualifled termination

772.050, f{a) The court may qualify the decree terminating the
surface and surface zone right of entry or occupation so as to provide
for limited surface and surface zone ecasements that the lessee may
continue to enjoy within the subject land.

(b) A decree may be conditioned upon the relocation of pipelines,
roadways, equipment, or lease facilities in such manner as will most
effectively free the subject land for surface use while safeguarding
continued oil and gas operations in a practical and economic manner.
Any such condition of the decree shall require the plaintiff to pay the
costs of the relocation. However, the plaintiff shall be entitled to a
setof f against the costs to the extent of any benefit to the lessee
resulting from the installation of new equipment or material. The
plaintiff has the burden of proving any bemefit accruing to the lessee.

Comment. Section 772.050 continues the substance of former Section
751.3{c).
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26/953
§ 772,060, Waiver of rights prohibited

772,060, It is against public policy for any oil or gas lease, at
its inception, to provide for the waiver of any rights created by this
article, or for such rights to be waived by amendwent to any oil or gas
lease within 20 years of the date of its execution by a plaintiff or the
plaintiff's predecessor in interest.

Comment., Section 772.060 continues the substance of former Section
751.3(d).

2672581
Code of Civil Procedure §§ 801,1-801.15 (renumbered)

SEC. . Chapter 4A {commencing with Section 801.1) of Title 10 of
Part 2 of the Code of Civil Procedure is renumbered to read:
CHAPTER 4A+ 4.6. ACTIONS CONCEENING REAL PROPERTY TITLES
AFFECTED BY PUBLIC IMPROVEMENT ASSESSMENTS
Comment. Former Chapter 44 is renumbered as Chapter 4.6 (commenc—

ing with Section 801.1) for consistency with the numbering of the other
chapters of Title 10,
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